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Opinion No. 80-IOIl-April 9, 1981 * 

Subject: KDICIAL ARBITPSiTION-This opinion deals with judicial arbi- 
trahon ar:d its being mandated by the Legisiature for murk&al courts 
within the mear,ing of Artic!e XIIIB. section 6 of the California Con’stitu- 
tion as to arhikation based upon stipulation or plaintiff election. Arti’kle 
XIIIB, sxtion 6 of the California Constitution contemplates that the state 
shouid provide a subvention of funds to reimburse counties for the costs 
of the judicial arbitration in municipal courts 

Requested by: SENATOR, T-+JENTY.FIRST SENATORIAL DISTRICT 
Opinion by: GEORGE DEUKMEJIAN, Attorney General 

Cisyton P. Roche, Deputy 

The Honorable Newton R. Russe!I, Senator, Twenty-First Senatorial Dis- 
trict, has requested an opinion on questions we have rephrased as follows: 

1, Is judicial arbitration mandated by the Legislature for municipal courts 
wirhir! the meaning of Article XIIIE, section 6 of the California Constitution? 

2. Is the stare obligated to reimburse counries for the costs of rhe municipal 
court arbitration program? . 

CONCLUSION 

:. Judicia! arSiirai&n is mandated by the Legislature for municipal courts 
within rhe me;nipq of Article X1113, section 6 of the California Constitution 
as to arbitration. based upon sti?ularion or plaintiff election. It is also inandated 
within the meaning of Article X1118, section 6 as to “court ordered” arbitration 
resulting from 2 local court rule adopred after July 1, 1980, the effective date 
of Arricle XII!B. 

2. Arricle XIIIB. section 6 of the CaSifornia Constitution contemplates that 
the state should provide a subvention of funds to reimburse counties for the 
costs of the judicial arbitration in municipal courts. Reimbursement, however, 
is still subject to appropriation of funds by the Legislature. 

. ANALYSIS 

In 197s the Legislature enacted a statute providing for a system ofjudicial 
a:bitraiion of smal! civil cases in superior courts upon sripulation of the parties 
or electian by rhe plaintiff. (See Code Civ. Ptoc. 55 114 1 :lO and 1141.20 as 
added ‘5~ Stats. 1975, ch. 1006, 5 1, p. 2364, operative July 1,. 1976.) Under 
rhc 193 5 legisla:ion, the services of the arbitrator were to be paid for by the 
Judicia! Council. 

In 1978 rhe Legislature enacted another statute providing for an expanded 
system of judicial arbitration for “small civil claims” in all cowzs of this state, 
operative July 1, 19?9. (Stars. 1978. ch. 743; Code Civ. Proc. 55 1141.10- 
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1141.32.)’ With some exceptions (5 1141.21) “[a]11 administrative costs of 
arbitration, including compensation of arbitrators, shall be paid for by fbe rounry 
in which the arbitration costs are incurred.” (Ej 1141.28, emphasis added.) 

Article XIIIB, section G of the California Constitution provides that 
“[wlhenever the Legislanire or any state agency mandates a new program or 
higher level of service on any local government, the state shall provide a 
subvention of funds to reimburse such local government for the costs” there- 
of.2 Article XIIIB was adopted by the people ar a special election on November 
6.1979 as Proposition 4 (Limitation of Government Appropriations-Iniriative 
Constitutional Amendment) at such election. Generally, the constitutional 
amendment limits state and local appropriations which are financed by the 
“proceeds of taxes” io the base year, 1978-1979, with adjustments for changes 
in the “cost of living” and the population of the affected entity. 

Article XIIIB was patterned upon an earlier legislative enactment, the 
Property Tax Relief Act of 1972 (Stats. 1972, ch. 1406), renumbered’and 
reorganized by Statutes of 1973, chapter 358.3This act, now known in common 
governmental parlance as “SB 90,” esscntiaily restricted locai governments to 
a property tax level for a prior base year (alternatively the 197 l-72 or 1972-73 
fiscal years), tind also adjusted for such matters as changes in ,population and the 
cost of living. (See Rev. & ‘Tax. Code, 5 2202 e; Jeq.) 

Section 6 of Article XIIID was patterned after the key section which imple- 
mented SB 90, that is, section 223 1 of the Revenue and Taxa:ion Code. That 
section provides, inler aLa, that “[t]he state shall reimburse e&h local age&y 
for all ‘costs mandated by the state,’ as defined in Section 2207.” Section, 2207 

’ AH section references will be ro the Code of Civi! Procedure unless ocherwise indicated. 

Ir is ro be noted that arbitration of existing controversies upon writren agreement has been 
provided for in sections 1280 rr rrq. for many years. Thar iorm of arbitration is dlfferenr from rhar 
provided for in 1976 and 1979, although the IaKer is nor to be construed as “in derogation” of 
rhe former. (5 1141.30.) For our purposes herein, it is sufficient to Fore that rhey ace dt~wmr 
pragramr. 

Secrions 1141.10 and 1141.20 as added in 1975 provided: 

5,114 1.10. “Notwithstanding any other provision of law, the Judicial Council shall 
provide by rule for a uniform sysrem of arbitration of the following causes in superior 
courts: 

(a) Any cause upon sr;pularion of the parries. 

(b) Upon filing of an election by rhe plaintiff, any cause in which the plaintiff ’ 
agrees that the arbitration award shall nor exceed rhe coral sum of seven thousand fi*e 
hundred dollars ($7.500).” 

P 
114 1.20. “Each arbitrator shall receive reasonable compensation for his srrvices from 

unds appropriar<d co the Judicial Council for rhar purpose.” 

a Secriop 6 of Arricle XlIIB provides in full: “Secrion 6. Whenever the Legislarureor any ssre 
agency mandates a riew program or higher level of service on any iocal government the scare shall 
provide a subvention of funds to reimbut= such local governmen: for the costs of such program 
or increased level of service, except char the Legislature may, but need nor, provide such subvenrion 
of funds for the following mandates: (a) Segislarive mandares requcsred by the local agency affecred: 
(b) Legislation defining a new crime or changing an existing definition of a crime; or(c) kgislarive 
mandates enacted prior to January 1, 1975. or executive orders or regulations iniri$ly implemenr- 
ing legislation enacted prior ro January I. 1975.” 

3See generally 60 Ops. Cal. Atty. Gen. 197 (1977); 58 Ops. Cal. Arty. Cen. 114 (1975); 
and 57 Opr. Cal. Arty. Gen. 451 (1974) for published opinions of this office discussing and 
interprering char act. 
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defines “costs mandated by the state” to essentially include any increased costs 
incurred by a local agency by reason of “[aJoy law enacted (or executive order 
issued] after January 1, 1973, which mandates a new program or an increased 
level of service of an existing program.” In 63 Ops. Cal. Atty. Gen. 700,702 
(1980) we concluded with respect to Article XIIIB that “the words ‘a new 
program or higher level of service’ connote the imposition by the Legislature 
or other state agency of an obligation newly conceived or ordained, which is 
different in kind or degree from any preexisting requirement.” 

It is to be noted that Article XIIIB, section 6, subdivision (c) sets forth a 
January 1, 197 5 cut-off date for certain purposes. Legislative mandates or imple- 
menting executive orders or regulation in effect prior to that date may, but need 
not be, funded by the Legislature. -Although Article XIIIB, section 6 says 
nothing specifically with respect to “mandates” between January 1, 1975 and 
the effective date of Article XIIIB, that is, July 1, 1980 (see Cal. Const., Art. 
XIIIB, 5 lo), we conclude that the only logical inference to be drawn therefrom 
is that such “mandates” are to be included within the scope of Article XIIIB. 
In so concluding, we do not mean to say that Article XIIIB is to be applied 
retroactively, SW only that it shall operate prospecfively after July 1, 1980, its 
effective date, with respect to mandates both after that date and those in effect 
between January 1, 1975 and such.date. This conclusion is in accord with the 
usual rules of statutory construction that “[s)tatutes should not be given retroac- 
tive application unless it is clearly apparent that the Legislature so intended” 
(Bol!en v. Wood (1979) 96 Cal. App. 3d 944,757) but that “[a] statute does not 
operate re:r&rively merely because some of the facts or conditions upon which 
its application depends came into existence prior to its eriactment” (Sitzman v. 
C;iy Board of Education (19ti4) 61 Cal. 2d 88, 89). “ ‘Generally speaking, 
principles of construction app!icable to statutes are also applicable to constitu- 
tions.’ ” (ibmrwnd v. ~?icDsna!d ( 1942) 49 Czl. App. 2d 67 1, 68 I .) Accord- 
ingly, the 1978 judicial arbitration enactment could fall within the scope of 
Article XIIIB. 

Many of the procedural statutes enacted to implement SB 90 which are 
contained in the Revenue & Taxation Code are being followed both by the 
Legis!ature and the appropriate governmental executive officers with respect to 
Article XIIIB. Included are such matters as the requisite appropriation language 
to be included in the bill, or .a disclaimer to be included that there are no 
reimbursable costs (Rev. rir Tax. Code, 5 2231); procedures for obtaining 
reimbursement from the Scare Controller (Rev. & Tax. Code, 55 2229, 2231, 
2235,2236 and 2238); estimates to be made by the Department of Finance with 
respect to mandated costs (Rev. 8r Tax. Code @ 2242-2243); annual review of 
starutes containing disclaimers by the Department of Finance (Rev. & Tax. 
Code, 5 224); j; and.procedures for filing ciaims with the State Board of Control 
by Iocal agencies wilere the state has failed to provide for reimbursement of 
state mandated costs (Rev .B Tax. Code, 5 2250 et Jeq. ). (See also, genetally, 
Statutes 19$?:, ch. 1256, @ 2-21, recently amending the SB 90 procedural 
statutes.) 



264 ATTORNEY GENERAL’S OPIN!ONS (VOLUME 64 

Accordingly, the Revenue and Taxation Code provisions enacted to imple- 
ment SB 90 are germane to our consideration herein for ~0 reasons. Firsr of 
all, the manner in which the bill which became the new judicial arbitration law 
was processed is material in searching for legislative intent with respect to the 
program. Secondly, the procedures are being used with respect to Article 
XIIIB, including such matters as filing claims with the State Controller for 
reimbursement, or, if necessary, ultimately with the State Board ofControl.’ 

In addition to its main operative provision, section 223 1 of the Revenue 
and Taxation Code provides, infer alilr ( 1) that in the initial year in which costs 
are to be incurred, the “statute mandating such costs shall provide an appropria- 
tion therefor”; (2) that “[i]n subsequent fiscal years appropriations for such 
costs shall be included in the State Budget and the Budget Bill”; and (3) that 
“[t]he amount appropriated for such purposes shall be appropriated to the 
Controller for disbursement” to local agencies upon claims made to the Control- 
ler for reimbursement of the state mandated costs. 

The SB 90 procedures also provide that with respect to state mandated 
costs, the amount originally appropriated in the legislative bill, and the amount 
subsequently placed in the State Budget, wiil be based upon estimates pt.epared 
by the Department of Finance. (See Rev. & Tax. Code, 55 2240-2245.) 

Finally, the SB 90 legislation provides a proce$ure whe:eby local agexies 
may file claims with the State Board of Control asserting Jhat the locz! agency 
“has not been reimbursed for all costs mandated by the state as required by 
section 2231 or 2234.” (Rev. & Tax. Code 3 2250 e; Ieq.) 

With this background on Article XIIIB. section 6 of the California Consti- 
tution and on the Property Tax Relief Act of 1972 (SB 90), we return to the 
provisions’ of the 1978 enactment which provides in section 114 1 et seq. of the 
Code of Civil Procedure for judicial arbitration in all courts.’ 

Basically.. the purpose of judicial arbitration is to provide a simple and 

’ The scopq of the procedural carryover from SB 90 to Ankle XllIB is exemplified in Senate 
Bill No. 49. introduced December 3. 1980. providing for a new crime. The Lenislacive Counsel’s 
digest in the bill provides in part: 

“This bill would make such conduct a misdemeanor. Article XIIIB of the California 
Constiturion and Sections 223 1 and 2234 of rhe Revenue and Taxation Code rcauiic 
the state :o reimburse local agencies and school districrr for ce:?ain costs mandated by 

‘the srate. Other provisions require the Department oi Finance 1’) review suruces dis- 
claiming these costs and provide, in certain cases, for making claims IO chc Srare board 
of Control for reimbursement. 

However, this bill would provide that noappropriacion is made and no reimbune- 
ment is required by rhis act ior a specified rcamn.” 

Section 2 of the bill sets forth the appropriate “disclaimer.” 

For examples of various types of disclaimer provisions under St3 90. see !&ures of 1979, 
chapters 167. 323 and 328. 

‘We also note a significanr distinction bemeen Anicle XIIIB. section 6 and SB 90 “man- 
dates.” With respect to the laner, ii the Legislature fails to provide funding for new programs or 
increased levels of services. it may srill be urged that in doing so the Legislature has impliedlv 
amended or excepted such “mandares” from the general terms of SD 93. This, of tours+:. would 
be within the power of the Legislature to do. However, since Arricle XliiB, secxion 6 is a mmfi:u- 

rionrrl provision, no simiiar pwer would repose in the Legislature with respecr to Article XlIlE. 
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economical procedure for the expedi:ious resolution of “smzll civil cfaims,” that 
is claims not in excess of S 15,000. Thus, among ‘the legislative findings and 
declarations of legislative intent it is stated that “[tlhe Legislature . . . finds 
and declares that arbitration has proven to be an efficient and equitable method 
for resolving small claims, and that courts should encourage or require rhe use of 
arbitration for such actions wbtnrver pouiblr. ” (5 114 1.10, emphasis added.)’ 

The basic provisions conferring the power or duty upon courts to submit 
matters to arbitration are found in sections 1141 .I I and 1141.12. 

Section ! 14 1.11, subdivisions (a) and (b) provide for arbitration in su- 
perior courts. These subdivisions state: 

“(a) In each superior court with 10 or more judges, aI1 at-issue civil 
actions pending or filed after the operative date of this chapter shall 
be submitted to arbitration, by the presiding judge or the judge desig- 
nated, under this chapter if the amount in controversy in the opinion 
of the court will not exceed fifteen thousand dollars ($l5,000) for 
each plaintiff, which decision shall not be appealable. 

“(b) in each superior court with less th&t 10 judges, the court may 
provide by lcxal rule, when it determines that it is in the best interests 
of justice, that all at-issue civil actions pending on or filed after the 
operative date of this chapter, shall be submitted to arbitration by the 
presiding judge or the judge designated under this chapter if the 
amount in controversy in the opinion of the court will not exceed 
fifteen thousand dollars ($15,000) for each plaintiff, which decision 
shall not be appealable. in the Superior Court of Sonoma County all 
at-issue civil actions pending benveen October 1, 1979, and October 
1, 1981, sha!! be sub&red to arbitrkion by the presiding judge or 
the judge designated under this chapter if the amount in controversy 
in the opinion of the court will not exceed fifteen thousand dollars 
(S 15,000) for each plaintiff, which decision shall not be appealable.” 

Thus, with the exception of Sonoma County which has certain special rules, 
arbitration appears to be mandated in “small civil cases” only in superior courts 
with 10 or more judges, and a/qkarj to be completely discretionary in other 
superior courts under section 114 1.11. 

Section 114 1.11 subdivision (c) provides for arbitration in municipal 
courts. It states: 

“(c) In each municipal court district, the municipal court district may 
provide by local rule, when it is determined to be in the best interests 

’ Essentiallv. arbitration contcm~late~ that a cpv which is at-issue will be assiancd to an 
arbirraror. who Giil be a retired judge or a member of the bar fan&u with that type of &ocecding. 
The nrbitraror, who will k entbd to a fee. normally J I >0 per day, will kPt the matter informally, 
and wil! have the power to decide the law and facts of the case. anh mu&e an award. If nei&er party 
requests i trial de ncvo. judgment is entered in the case. based upon the arbitrator’s award. (See 
generally, 5 1141.10 rf IV.; W. Rules’of bun. Rule I6iM N IS.). 
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of justice, that ‘all at-issue civil actions pending 09 or filed after the 
operative date of this chapter in such judicia’! district, shall be submit- 
ted to arbitration by the presiding judge or the judge designated under 
&is chapter. The provisions of this section shall not apply :G any action 
maintained pursuant to Section 178 1 of the Civil Code or Section 
116.2 or 1161 of this code.” 

Accordingly, subdivision (c) (1ppe~~ to make arbitration in municipal courts 
completely discretionary in each municipal court district. 

Section 114 1.11 subdivision (d), the final subdivision of that section, ex- 
cepts from arbitration those actions filed in certain superior and municipal 
courts which are participating in pilot projects, and then provides its own 
exceptions to the eiception. It states: 

“(d) The provisions of this chapter shall not apply to those actions filed 
in a superior or municipal court which has been selected pursuant to 
Section 1823.1 and is participating in a pilot project pursuant to Ti;le 
1 (commencing with Section 1823) of Part 3.5; provided, however, 
that any superior or municipal cdurt may provide by iocal rule that the 
provisions of this chapter shall apply to actions pending on or filed 
after July 1, 1979. Any action filed ‘in such court after the conclusion 
of the pilot project shall be subject to the provisions of this chapter.” 

If we were required to consider only section 114 1.11, it would appear, as 
a general prop&ition, that arbitration of small civil actions is mandated by the. 
Legislature only in superior courts with 10 or more judges; that in other su- 
perior courts, and in all mGnicipa1 courts, judicial arbitration is a marter of local 
option.’ 

However,’ section 114 1.12 belies such a simple conclusion. That section 
reads: 

“(a) In each superior court in which arbitration may be had pursuant 
to subdivision (a) or (b) of Section 114 1.11, upon stipulation of the 
parties, any at-issue civil acrions &all te submhed to arbitration regard- 
less of the amount in controversy. (b) In all other superior, municipal, 
and justice courts, the Judicial Council sbailproride by rulejvr a z&km 
system ofarbirrarion of&efilfowing causes: (i) any cause upon stipulation 
of the parties; and (ii) upon filing of an election by the p!aintiff, any 
cause in which the plaintiff agrees that the arbitration award shall not 
exceed the tqtal sum of fifteen thousand dollars ($1 S,OOO).” (Em- 
phases added.) 

Thus, pursuant to section 114 1.12, subdivision (a), upon stipulation of the 

’ We do not attempt to consider or discuss the various exceptions to the general ales as to 
when arbitration is to rake place. For example, section 1141.13 excepts actions which include a 
prayer for equitable rehef. Also. section 114 1.15 requires the Judicial Council by rule to provide 
“exceprions for cause.” 
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parties, arbitration is required or rilon&trd in all superior courts described in 
subdivision (a) and (b) of section 114!.11 in a11 civil actions irrespective of the 
amount in controversy. Pursuant to sub&vision (b) of section 1141.12, the 
Judicial Council is direrled by the Legislature co provide by rule for a uniform 
system of arbitration in the remaining superior courts, and in all municipal and 
justice courts ( 1) upon stipulation of the parties irrespective of the amount in 
coniroversy and (2) upon election by the plaintiff where the plaintiff agrees to 
limit any award to $15,000.” Since the jurisdictional limit of municipal courts 
is now $15,000, a!i municipal court actions in these categories are required or 
mandated to go to arbitration. 

In accordance with the legislative mandate, (see note 6, @ra), the Judicial 
Council has adopted comprehensive rules for judicial arbitration in civil cases 
in the California Rules of Court, Rules 1600-1617. Rule 1600 specifies the 
actions which shall be arbitrated, and is essentially a composite of sections 
114 1.11 and 114 1.12, discu+d above. Rule 1600 reads: 

“Rule 16r)fi. Actinns Sulyect tn Arbitration. Except RS provided in rule 
1600.5 the following actions shall be arbitrated: 

(a) Upon stipulation, any action in any court, regardless of the amount 
in controversy. 

(b) Upon filing of an election by a plaintiff, &y action in any court 

in which the plaintiff agrees ihat the arbitration award shall not exceed 
~$15,000. I 

(c) In ,each superior court with 10 or more judges all’civil actions 
where the amount in controversy does not exceed S! 5,000 as to any 
plaintiff. 

(d) In a stiperior court with fewer than 10 judges that so provides by 
local rule. all actions where the amount in controversy does not exceed 
s 15,000 as to any plaintiff. ’ 

(e) All actions in a municipal court that io provides by local rule.” 

Rule 1600.5 contains exceptions such as actions including requests for equitable 
relief, class actio:ls, and other actions which are not amenable to arbitration. 

As noted earlier, we have previously concluded with respect to Article 
XIIIB, sectibn 6, that “[r]he words ‘a new program or higher level of service’ 
connote the imposition by the Legislature or other state agency of an obligation, 

‘This is not the oniy direction IO theJu&cial Council. Section 1141.14 provides: 
“Nororichs-adqr, any ocher p:ovisionr of law except the provisions of this chapter, the 
Judtcial Council shall provide by rule for practice and procedure for al1 actions submi!- 
ted to arhlrration under thts chapter. The Judlciai Council rules shall provide for and 
conform ~2 the provisions of this chapter.” 

See also re Judicial Council rules; section i 14 I. I5 (“exceprions for cause”), section I 14 1.18(b) 
(compensation ot arhicrators); section I IAl.19 (pmven d arbirnrors);‘secion 1141.29 (effective- 
nos report by counsj. 
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newly conceived or ordained, which is different in kind or degree from my 

preexisting requirement.” (63 0~s. Cal. Arty. Gen. 700, 702, @rd.) In our ’ 
view, judicial arbitration of sma’ll civil claims as initially conceived and com- 

-menced in 1976 and as expanded in 1978 has placed upon local government,~ 
the county, the costs of a new progrh. That is because judicial arbitration is 
something “newly conceived” as compared to something “different in degree,” 
which would be merely a higher level df service. 

That judicial arbitration of small claims is a new program and has added 
new costs to local government is evident from the fact that in 1976 the Legisla- 
ture appropriated funds to the Judicial Council for the costs of arbitrators, and 
thus did not burden the county with those costs (see prior 5 1141.20 at fn. i, 
supro). Additionally,‘this is ‘even more evident and supported by the actions of 
the Legislature itself in 1978. It is to be reca!led that tie SB 90 procedures 
outlined above provide that the Legislature, in mandating a new program, is to 
provide in the enacting bill an appropriation funding that program, and there- 
after the funding is to appear in the budget. bill and the state budget. Such 
finding is predicated upon Department of Finance esrrmates. (Rev. & Tax. 
Code, 55 2.240, 2245.) An examination of sections 3,4 and 5 of Chapter 743, 
Statutes of 1978: the judicial arbitratidn bili of 1978 disclosesfunding, but only 
for arbitration in superior courts. Additionally, we are informed that the appro- 
priation and subsequent budgeting for judicial arbitrdtion has only been “to 
reimburse the 12 counties [those with IO or more superior court judges] under 
the mandatory arbitration provisions of Chapter 743 for costs incurred and that 
no additional funds were appropriated for counties providing arbitration pursu- 
ant to stipulation or election.“‘o Accordingly, no reimbursement for the costs. 
of arbitration has been provided or is being provided for superior courts with 
less than ten judges (except Sonoma County), or for municipal or justi& courts. 

s “Sec. 3. Ir is the intent of the Legislature that the additional costs incurred by counties in 
the 1979-80 fiscal year and subsequent years in administering the arbitration program required by 
rhis acr be reimbursed to the extent that such costs are not offset by the avoidance of costs associated 
with the reduced need for additional superior court judgeships. Funding for such COW can be 
provided through the regular budget process. Claims for actual costs incurred in the 1979-80 fiscal 
year and subsequent fiscal years must be submitted IO the State Conrrolier pursuant to paragraph 
(2) of subdivision (d) of Section 223 I of the Revenue and Taxation Code. The Controller shall 
reduce such ckims by the amount of any cost avoidance that is found to have occurred in each county 
in the report of the Auditor General pursuant IO Section 4 of this act. 

“Section 4. The Auditor General shall conduct studies of the effxts of this act on superior 
court workload in each county affected by this acr. The studies shall include but not be limited to, 
an analysis of rhe reduction m superior court workload. which resulted in a decreed need for 
additional superior court judgeships. The report shall a!so include a statement of the costs avoided 
in each affectqd county due to the effect of this act. The results of these studies shail be reported 
annually to the Legislature and the State Controller beginning on October 3 I, 1950. 

“.Sec. 5. The sum of one hundred seventy-three thous.and nine hundred fifty dollars 
($173,910) is hereby appropriated from the General Fund according to the following schedule: 

(a) To the Judicial Council for implementing this act in Fiscal Year 1978-79 . . . $3 I.000 

(b) To the Sote Controller for allocation and Clsbtirwment to counties pursuant to Section 
223 1 of the Revenue and Taxation Code to reimburse counties for costs incurred bv them in Fiscal 
Y-r 1978-79 pursuant ro this. acr; provided, claims for direct and.-indirect costs hereunder shall 
be filed as prescribed by the State Controller . . $142,9JO” 

I0 Materials received from the State Controller’s Offke November 26, 1980 by this office. 
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The Legislature has, however, recognized thAt judicial arbitration means added 
costs to the coun:ies. at least in its initial stages. 

At this juncture, we believe it is necessary to reexamine-the features of 
Article XIIIB with respect to mandates between January 1, 1975 and July 1 i 
1980, its effective date, and those thereafter. It is to bc recalkd that the main 
operative provision of Article XIiIB, section 6 applies to mandates either by ( 1) 
“the Legislature” or (2) “any starc agency. ” This is to be contrasted with those 
described in subdivision (c) of Article XIIIB, section 6, the exception as to 
pre-1975 mandates, and the provisions from which we determined that post- 
1975 mandates fell with the scope of the constitutional provision on a prospec- 
tive basis. Subdivision (c) speaks of ( 1) “legislative mandates” or (2) “ex~urive 
orders or regulations” which implement legislation. Thus it does not speak in 
terms of mandates of any sfjfe .qenr; as does Article XIIIB. This is significant 
since, although the Judicial Council is clearly a “state agency,” its rules clearly 
are not “execrrrizie orders or regulations.” It is created pursuant to Article VI of 
the California Constitution, which provides. for the judiriaf branch of govern- 
ment. (Cal. Const. Art. VI, 5 6.) This distinction is also significant with respect 
to any “local rules” which might be adopted by superior or municipal courts 
ro provide for a complete system of judicial arbitration pursuant to section 114 1, 
subdivision (b) or (c), as will be developed herein. 

With these distinctions in mind, we return to section lI’J1.12, ~uprd, to 
determine if Article XIIIB applies to the judicial arbitration provided for in that 
section. Subdivision (a) provides thar where there is judicial arbitration of small 
civil c!aims pursuant to suhdivisionr !a> and ib) of section 1111.! 1, there shall 
also be judicial arbitration of other claims upon stipulation cjf the parties irre- 
spective of the amount. Since the statute so provides dr’rerriJ, the distinctions with 
respect to execurive and jtidicial agencies discussed above are not material. The 
arbitration is clearly provided for by the Legislature. 

Not so clear, however, is the arbitration provided for in subdivision (b) of 
section 114 1.12. That subdivision provides that in all other superior courts, and 
in municipal and justice courts, the Judicial Council shall provide by rule for 
arbitration upon stipulation or plaintiff election. Does the interposition by the 
Legislature of the requirement of a Judicial Council rule mean that such arbitra- 
tion is not provided for by the Legislature within the meaning of Article XIIIB? 
Since the Judicial Council,Rules were adopted prior to the effective date of 
Article XIIIB. the resolution of that question is significant. 

In our opinion, the judicial arbitration required by subdivision (b) of 
section 114 1. i 2 has been mandared by the.Legislature. The Judicial Council has 
been directed to provide for judicial arbitration in all courts in clearb delitreated 
cajej. It has no discretion in thi: respect. Furthermore, in section 114 1.14 (see 
note 8, lupra) the Legislature, in directing the Judicial Council to provide rules 
of practice for judicial arbitration, has specified that such “rules shall provide 
for and conform with the provisions of this chapter.” This is a further indication 
that judicial arbitration is a leRislr;z,e program in all its aspects, and is not one 
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“mandated” by the Judicial Ccuncil. Stated otherwise, the Judicial Council in 
its rules has mandated nothing on the COURS or the county which has not been 
already mzndated by the Legislature. 

Accordingly, in our opinion, it is erroneous under the provision of Article 
XIIIB, section 6 to restrict subvention to counties with superior courts having 
10 or more judges. We have been requested to focus upon municipal COURS. 

Under section 114 1.12 andJudicial Council Ru!es of Court adopted as required 
therein, a municipal court has no more discretion as to whether to send cases 
ro arbitration upon stipulation or plaintiff election than superior courts with 10 
or more judges have to send “small civil cases” co.arbitration. Both are equally 
mandatory, and accordingly borh in our opinion constitute something new man- 
dated by the Legislature within the meaning of Article XIIIB, section 6. We see 
no rational basis for distinction. Therefore, in municipal courts which send cases 
to arbitration pursuant to section 114 1.12 and the Rules of Court, reimburse- 
ment should be provided by the Legislature for the program costs. 

This leaves, however, one aspect of judicial arbitration in municipal courts 
still to be discussed, that is, “court-ordered” arbitration pursuant to local rules 
adopted in accordance with section 114l.11, subdivision tcj. As will be re- . 
called, that subdivision provides that in each municipal court district, the court 
may by local rule provide for judiciai atbrtration essentially icr a!/ civil cases upon 
order of the court. In determining whether such ‘kou:t-ordered” arbitration 
falls within the requirements of Article XIIIB, two basic questions arise from 
the distinctions discusseci above with respect to pre-July I, !980 and pos<July 
1, 1980 “mandates” (“executive orders” vs. those of “any srate agency”). Such 
questions are whether a tmrt is a “state agency” within the meaning of .\rticle 
XIIIB, and, if so, whether the date the local rule is adopted is significant, 

As to the first point, we conclude that a local court rule which mandates 
arbitration costs on a county wouid be the ru!e of “any state agency” within [he 
meaning of Ar:icle XIIIB. All courts, including municipal cocrts, are provided 
for in Article VI of the Constitution and collecrively they constitute one of rhe 
three independent branches of Itutr governmenr. (See MUdm v. Riley ( 1930) 
2 11 Cal. 29, 34.) Their regulation is a matter of statewide, as opposed to Io~d;l 
concern (Nkboll v. Koster ( 1910) 157 Cal. 4 16, 418-420; see aiso, generally, 
Sarramento Etc. D. DiJt. v. Superior Corrrr (1925) 196 Cal. 414,432). Although 
court personnel may be considered employees of local government for various 
purposes (see, e.g. Jiartin v. County o/Contra C’orta ( 1970) 8 Cal. App. 36 856) 
it can hardly be said that the courts, whether they be superior, municipal or 
justice courts, are part of local government. Accepting the purpose of Article 
XIIIB, section 6, to preserve the financial integrity of local governments such 
as counties, we accordingly believ= that when the Legislature elects to give the 
courts the power to impose rjerL’costs for new programs upon counties, the action 
of the court in doing so should be viewed as the action oi a state agency 
implementing state law. 

As co the second point, the timing of the court rule, it-appear; ihat the 
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timing is material under the provisions of Artic!e XIIIB. Wid: respect co “nzan- 
dates” predating July i, 1980, the effective date of Articlc KIIB, we have 
concluded chat insofar as rules or regulations are concerned. scc:h must be tkose 
of an CxPrurirr-branch state agency. Therefore, rules mandating &her than phin- 

’ tiff-election or stipulated arbitration in municipal courts would have to Ce l~fkr 
such date in order to qualify as those Df “any state agency” within the mekng 
of Article XIIIB since local court rules would be rtiles of a judicial state agency.. 

Accordingly, we conclude chat judicial arbitration is mandxcd for maici- 
pal courts by the Legislarure within the meaning of section 6 of Article XiIIB 
of the Cahfornia Constitution as co arbitration upon stipulation or pkkiff 
election. It is also mandated within the meaning of Article XIIIR, seccicn 6 as 
to “court-ordered” arbitration resulting from a local court rule adopted z&er 
the effective date of Article XIIIB. 

This conclusion brings us to the second facet of this opinion. request, &at 
is, whether the state is obligated to reimburse counties for the costs of 5e 
municipal court arbitration program. To answer this question, we rer:rn EO 
Article XIIIB, section 6 of the California Constitution which scafes chat “‘tie 
state shall provide a subvention of funds to reimburse such local goversmrru 

. for the costs of such program.” Despite this ianguagc, however, i: ;dppefsLx &zt 
such reimbursemen: is still subject to the actual appropriation of the req:.Gce 
funds by the Legis!ature. (See generzlly S/ruugbrer v. Sfate of G’~Gmia ( 14RO) 
108 Cal: App. 3d 4 12; Count) cf Orange v. F/oumoy ( 1974) 42 Cn!. App. 3d 558, 
9 i 3-9 I 5; Veterans of Fore@ Wan v. &ale of Cal~~omi~ ( 1974) 36 Cal. Ap2.. 3d 
688, 697; Calr;/omia Slate Enrpioyres' Assn. v. Slale of Ca!&mia ( 1973) 32 cd. 
App. jd.103, 107-108; C>!i/ort& Stale Einployecs’ Asm. v. !?cumoy (l!X’j::. 32 
Cal. App. 3d 219, 234-235.) Absenc.an appropriation by the Legiskccz, it 
appears chat counties ,which incur costs for legislatively mandated arbizz:ion 
upon stipulation or plaintiff election must follow the claims procedure provided 
for by statute, uicimately filing a claim with. the State Board of Concrcl_= 

” We do no: artempt to determine whnr the “costs” of the arbitmdon a:e, but leacpe such 
details ro the cost accountants. C/: Sections 3 and 4 of Chapter 743, So~ures cf 1978. ac rate 9, 
lIdp,prS. 

We also note the possib!e argumenr that Article XIIIB, section G irse!f is a “ccr.bnuing 
appropriation.” However, as noted in Counr~ oj Orrrqr v. F/ounrgy, ~rrpr~ 42 Cal. App. 22 908, 
9 13-9 14. although no particular language is necessary to creare an appropriation, thert sSi must 
be a clear inrenc IO do so in Ihe subject legislation. The court there held rhac the 1tiguag.e t!i~cr “the 
state shall pay” in Revenue and Taxation Code section 2231 which is similar ~0 the laqn;;3Se of 
Article XIIIB, section 6, and ir I/J prrdrctnor, did not express the requisite clear intent. 


